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BRIEF FOR THE APPELLANT COOK 


This tese has not previonsiv heen before thit Covrt. 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 
1. Did the Trial Covrt's failure to grant a requested mis- 
trial after repeated cross-examination of witnesses by the 
Government on irrelevant, immatecial and prejudicial evicence 
pertaining to a collateral matter, (narcotics) constitute revers- 
ible error? 

Did the Trial Covrt exhibit a bias and preconceived opinion 
the guilt of Appellant Cook which unduly prejudice? its rulings 
eviderce and caused it to inject itself into the Trial by its 

examination of a key Cefense witness on a significant matter not 
raised on direct or cross examination to the detriment of the 
Appellant Cook, thus requiring a reversal? 

3. Did the Covre err in failing to grant a new trial based 
upon the presence on the Jury of a Juror who knew the Defendant 
Butler and knew a key defense witness, George Howard, but mistak- 
enly or wrongfully faile@ to answer the Voir Dire questions as to 
that fact, or bring it to the attention of the Court after the 


Trial sta: ted? 
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Paree oy a Jary, an? Sentence? by the Court om the 25th 


Fehcuary, 1€71. The Nefen7*ant A crew 2. Cd. receive? n> less 


than three years an? not more than twelve years on Cunt 9 e an? 
not less than three years and not saore than aine years on Count 
T ree. Sentences 2n! Counts One an? Three were to be servei con- 
secutively to any Sehtence inposed prior to this date by any Court 
in this, or any other jurisdiction, State or Federal. 

The Case came on for hearing before the Honorable Seorje 
L. Hart, Jr., United States District Judge, and a Jury on Monday, 
Decewber 14, 1970. 

The gravamen defense of both the Appellant Cook and his 
Co-defendant Beutler was an alibi. 

At T 11, on Voir ire, the Government asked the Jury whe- 
ther there was any one among them who was acquainted with the 
Defendants in this case. The assunption from the silence of the 


Jury was that none had made the acquaintance of the two Defendants. 


Re T 16 on Voir Dire, the Jury was asked whether they were ac- 


quainted with mc. George t.ward, s.onz others, one of the poten- 
tial witnesses for the Jefense, and by their silence the Jury 
indicated that they were not so acquainted. 

The Governmuent presented its case in chief, which con- 
sisted of the testi:ony of one allejyed eye-witness and the 
officers who subsequently arrested the accused and conducted a 
search of the vehicle in which they were riding. 

pfter the Giverniment rested, the Appellant éndrew A. C 0k 
hereinafter referred to as iit. Cook, comaenced his defense, and 
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wetscct Lo coseliy cn sas own dexvense. At T 227, xr. C20% was 


asked "Wnen had the subject mater of yoing to $ owbali‘s first 
coe up?" His non-responsive answer was that someone first said 
souething about dope. He continued in response and stated some 
body wentioned soue narcotics. Fi: T 233, on cross-exauination, 
Governuent counsel elicited the fact that the Defendants haa in- 
dulyed in narcotics which they ourchased from S owball- 7: ere- 
after, at T 271, there was a Bench Conference concerning the tes- 
timony of witnesses and their possible self-incrinination based 
upon narcotics violations. sir. Cook's Co-defendant, caries G. 
Butler, presented an alibi witness, George Sullivan. z: r 276, 

he was asiced how long he was at "Snowbalil'’s house" and what he did 
there. His answer was that he fooled around with drugs. ‘There- 
after on cross-exanination, ir. S:llivan was drawn out into a long 
discussion about the happenings at "S .owball's" house, T 295-207, 


snc the objection was imade by C»oks Counsel as to the materiality 


or relevancy of this line of questioning. Tie Court overruled the 


objection on the grounds of credibility and the discussions ebor* 


what occurred at S::owball's house were gone ints with particular 
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reference to capsules of heroin, T 2S. At that point, ice Cook's 


Counsel below nioved for a mistrial on the basis of prejudicial and 
inflawwatory use of such testi.ony. 
| 
Although the Record at T 29¢ indicates that Defense Counsel 


below denied that the Defendant Cook had raised the question of 
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nereocics in his direct examination, this was obviously the fact 
of the :atter, as shown at T 227. ere, iir. Cook had wentionea 
Qarcotics in a non-responsive answer to his Counsel's question. 
Hit was asked when the subject wiacter of joinz to "Snowball's" 

had first come up and replied that soxeone first said souwething 
aout dope. He then state? souebody wentioned narcotics. T .ere- 
after, G-vernuent Counsel, on re-cross-exaixination, continued to 
inquire into the question concerning drugs, T 305, 30€, the re- 
cross-exainination extendins into x.inute detail, and a discussion 
between the Defense Counsel for Co-aefendant Butler and the 


Government Counsel and the Court ensued. T-ereafter, at a Bench 


Conference, Government Counsel set forth its position, nanely, 


that it was testing credibility and determining if the Defendants 
were "hijh on heroin". 2uriny the exaiination of the Co- 
Defendant Butler by his Counsel, reference was ayain ade to 
"Snowball's", T 274,\ and at T 340 further reference to Defendant 
Butler's release fro: the General Sessions Court with a negative 
findiny as to narcotics in his system. 

At T 362, on cross-exaiination, Governiuent Counsel ayain 
referred to Snowball's house. Further references at T 43% and 
42° came after the J ry Verdict and refer wore particularly to 


the attitude of the Court on the issues presented. 
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error. On the Zirect exanination of «2. Cook, Nal ceterres 
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to his visit to S.cwhall's nouse, and injected into the 
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trial below the statenent as to narcotics. Thereafter, 
the watter ballooned out of all porportions, an over ob- 


jection was allowed to poison the trial below to the point 
that a reversal is required. | 

With respect to the relevance of evidence, it Sen gener 
coneedei that any leyally coupgetent evidence, hich when 
taken alone or in conjunction with other evidence, tenis 
to prove ox Gisprove a material or controlling oe and 
sheds any lizht upon or touches the issues in a wey to 


enable the Jury to draw a logical and reasonable inference 
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with respect to the watter of a principal fact in issue. 
It is relevant: by the Court in Fowel v. "ood, (1948), 62 
eS 


635, the Municipal Court of Appeals for the District 
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of Colusbi2 at page 737, waere it held that any evidence 
. . aria Seemed : 
whick is relevant and probative of some fact in 7seue is 
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In waintaininy clearly in ::ind % tinction between iz- 


relevancy and inmateriality, Mr. Cook contends chat the 


evidence as to narcotics was both irrelevant and) imaaterial. 


The evidence was irrelevant in that it did not logically 

tend to prove or disprove any material fact or pLopostien 
which was not at issue. | 
| 
Purther, the evidence did not link up other evidence or 


prove an ultinate in issue, but was merely designe? 


te 


to cloak the Defendant with an aura of non-pelievability 


by preying on the passions of the Jusy with continual re- 
ferences to the use of narcotics. | 

In the case of Ewing v. United States, (1°42), 77 U.S. 
App. D.C. 1, 135 F. 2d 633, this Court spoke through 
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the Jezvor mistakenly or wrongfully failed to answer Voir 


Dire questions as to that fact or bring the fact to the 


attention of the Court after the Trial started. Counsel 
for the Co-iefendant Butler filed a Motion for a New Trial, 
which was joined in by Counsel for Defendant Cook welow, 
insofar as the alle,ations in the i:.tion would have in- 
evitably affected wir. Cool.'s rijht to a fair and inpartial 
Jury as a Co-defendant of Butler's. 

Subsequent to the Verdict, che .efendant Butler reported 
to Trial Counsel that one of the Jurors, iiayfield C. Irici., 
was .nown to his. This was the first indication of this 
fact to Counsel below. A subsequent check disclosed that 
the Defendant Butler had been to Ivic:.'s howe wany tines, 
and knew the father (Juror) mayfield C. Iricx, and rir. 
Izici.imew hia. It was further reported by the Defendant 
Betler that he had ridden howe with Defense witness 
Rodiuian Sas:ins and learned that the Juror had as: ed his 
son if he .:new the Defendant Butler, and his son had re- 
plied in the affirmative. T.e above facts were verified 
by Counsel on Dece.ber 17, 1579. 

Phe Record discloses that appropriate Voir Dire of the 
Jury, yiving the name of the witnesses, was made, and the 
Juror did not acknowledge xnowiny the Defendant. Even 


after he had learned that the Defendant was i:nown to hin, 
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inal bound volume 


In liervins Cuedit Ine. v. tceward, (10.7), 155 ik. 23 473, 


(on. ZOD. DLC), Court dealt with a wiatter where = 
Jsror Jigs not reveal that che Jiror had a charge account 
with the Plaintiff, and as a result, Plaintiff was en- 
title’ to a new trial. ‘se Curt there stated: 


"Ne thin.. that the rule to jovern....ay be 
Suxwtarice’ as follows; F..11 iznowledve of all 
relevant and waterial facts that might bear on 
possible disqualification of a juror is essential 
to a fair and intelli;ent exercise of the rijht 
of counsel to challenye either for cause or 
peremzcorily. Is: is the “uty of a Juror to iia.:e 
full ang truthful answers to such questions as 
are asiced, neither falsely statin; any fact nor 
concealing anv iwaterial iatcer. Ic a Jeror... 
conceals a material fact relevant to the contro- 
versy, and such matters, if truthfully answered, 
wight establish prejudice or work a disqualifi- 
cation of the juror, the party mislea or deceived... 
ujon cdiscoverin; the fact of the juror's incon- 
petency or Cisqualification after trial, imay 
assert that fact as yround for and obtain a new 
trial, ugon a proper showiny of such facts, even 
though the bias or prejuzice is not shown to have 
caused an unjust verdict, it hein; sufficient 

a party, through no fault of his own, has been de- 
privec of his constitutional isuarantee of a trial 
of his case before a faix anc impartial jury." 
(eaphasis in original) 


See also 39 i . dux., New Trial oh *: C.J.S. 0d. 
115. 
Irrespective of Co-defenlant Butler's .nowledge, such 
xnowlecdje as to the Juror beiny on the Jury cannot be 
luputed to tic. Cool... Therefore, the prejudice is 


opvious, and requires reversal, 


In Bracey v. United Sates, (i244), 79 U.S. Apa. > C., 
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adverse evidence against souwe of the defendants will improperty 
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rub off on the co-defendants." Ti:is is equally true where the 

: : A o. oo . . a 2 
Court indicates its Dias in the wethod of cross-examination, and 
@ Juror inown to the Co=-defendant does not disclose this infor- 


wation on Voir Dire, or subsequent thereto if he becaue aware of 


the fact afterward. 


For the forejoiny reasons, it is respectfully subiaitted by 
Appellant iadrew A. Cook that his conviction on the Soe below 


should be reversed. 
Resoectfully subnitted, 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Whether the trial court erred in refusing to grant a 
mistrial when the prosecutor cross-examined defense alibi 
witnesses on their activities at the crucial time, where those 
activities consisted in part of a session of drug-taking? 

TI. Whether the trial court’s questioning of one defense 
witness out of eight presented by the defense was so im- 
proper that appellant was denied a fair trial, where the 
witness had testified in great detail to an incident occurring 
several months earlier, and the court’s questions were 
aimed at testing the witness’ memory so that the jury would 
be aided in evaluating his credibility? 

IL. Whether the trial court properly denied appellant’s 
motion for a new trial, when the evidence at the hearing on 
the motion revealed that one of the jurors had seen appel- 
lant’s co-defendant on three or four occasions several years 
earlier but had never spoken to him, and when this relation- 
ship was not realized either by the juror or by the co-de- 
fendant until after the trial had begun? 


© This case has not previously been before this Court. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 71-1177 


Unrrep States or America, Appellee, 


Vv. 


Awprew A. Coox, Appellant. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By an indictment filed June 30, 1970, appellant and his co- 
defendant Charles G. Butler were each charged with armed 
robbery (22 D.C. Code §§ 2901 and 3202), robbery (22 D.C. 
Code § 2901), and assault with a deadly weapon (22 D.C. 
Code § 502). Trial by jury was had before the Honorable 
George L. Hart, Jr., on December 14, 15 and 16, 1970, and 
appellant and his co-defendant were each found guilty of 
armed robbery and assault with a deadly weapon. Pursuant 
to instructions no verdict was returned on the robbery 
count. On January 27, 1971, a motion for a new trial was 
heard and denied. On February 26, 1971, appellant was sen- 
tenced to confinement for three to twelve years on the armed 
robbery count and three to nine years on the assault with a 
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deadly weapon count, the sentences to run concurrently with 
each other and consecutively to any sentence imposed prior 
to that date. This appeal followed.* 


The Government’s Case 


Mr. Peter Dasilva had finished work at the Merkle Press 
on Rhode Island Avenue, N.E., at approximately 12:00 mid- 
night on April 16, 1970, and had caught a bus, intending to 
go to his residence at 1815 17th Street, N.W. (Tr. 103-105). 
At North Capitol Street he alighted in order to transfer to 
another bus (Tr. 106) ; but since the other bus took five to 
ten minutes to arrive, he wandered away from the inter- 
section (Tr. 156). Shortly thereafter, while he was alone 
in the 1700 block of North Capitol Street, a white Dodge 

utomobile? occupied by five persons crossed to his side, 
‘and one of the occupants asked him if he had seen ‘‘Bob’’ 
(Tr. 148). The car stopped in front of him (Tr. 108), and 
appellant, who was in the front on the passenger side, got 
out of the car with a small gun in his right hand (Tr. 111). 
He told Dasilva to put his hands up (Tr. 114). Charles 
Butler, who had been seated in the rear, got out of the car 
and approached Dasilva. The car’s headlights were on (Tr. 
109), and there was enough light to see by (Tr. 116). While 
appellant held the gun to Dasilva’s neck,’ Butler searched 
his pockets, tore off his shoes and threw his wallet to the 
ground (Tr. 114). When Dasilva objected, appellant hit 
him in the chest with the gun (Tr. 134), stating, ‘“We mean 
business”? (Tr. 115). Six dollars and some change and his 
paycheck were taken from Dasilva’s coat (Tr. 117). Butler 
got back into the rear seat, and appellant into the front, 
and as they left Dasilva wrote down the license number of 
the car, D.C. tags 683-136, on a piece of paper.‘ He then 


2 Butler also appealed, but he chose not to go forward, and on June 21, 
1971, this Court dismissed his appeal (No, 71-1201) on Butler’s motion. 


2 He was able to tell that it was a Dodge by reading the name plate on 
the rear (Tr. 139). 

3 From the feel of the weapon Dasilva could tell that it was a metal and 
not a plastic gun (Tr. 147). 


+The license plate was then located in its ‘‘normal’’ position on the car 
(Tr. 133). 
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went to a gas station two blocks away and phoned the police 
(Tr. 120). 

Officer Alton Cooper responded to the scene and took the 
report from Mr. Dasilva. He broadcast a lookout for an 
automobile with D.C. tags number 683-136, occupied by five 
Negro males (Tr. 157-160). Officer Joseph Thomas and his 
partner, Officer Kenneth McGinnis, received this lookout at 
approximately 12:30 a.m. on April 17 (Tr. 165). At approxi- 
mately 12:50 the dispatcher alerted them that the car was 
listed to a party living at 1367 Downing Street, N.E. (Tr. 
166). They proceeded to this address and there spoke to 
Mr. William A. Butler, the father of the co-defendant 
Charles Butler (Tr. 166). Mr. Butler told them that the car 
was being driven by his son with four of his son’s friends 
(Tr. 401, 403). They left and continued to look for the car. 
At 1:40 am., they spotted a car matching the description 
going west in the unit block of N Street, N.W. This car 
had no license plate in the rear (Tr. 168). They pulled the 
car, a white 1965 two-door Dodge, to the curb (Tr. 168, 172), 
and Officer McGinnis went around to the front of the car 
and ascertained that it had D.C. tag number 683-136 (Tr. 
185). Butler was driving, and appellant was seated in the 
middle of the front seat. George Sullivan was seated on the 
passenger side of the front seat, and Arthur Meadows and 
George Howard were in the rear (Tr. 171). The occupants 
were arrested, and the car was searched. The rear license 
plate, D.C. tag number 683-136, was recovered from under 
the front seat on the passenger side (Tr. 171). 

On April 23, 1970, at 8:30 p.m., Mr. Dasilva viewed a 
lineup at,police headquarters at which he identified appel- 
lant and Butler ° as the culprits. 


The Defense Case 


The defense presented an alibi. The two defendants, to- 
gether with George Howard and George Sullivan, related 
that they had all been over at appellant’s home until ap- 
proximately 12:00 midnight (Tr. 293, 311), when they all 


5 There was testimony that at the lineup Mr. Dasilva, identified Butler but 
stated that he was not sure of him (Tr. 174). His in-court identification was 
positive (Tr. 153). He was never shown any photographs (Tr. 150). 
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left in Butler’s car. They drove to the Riggs Bowling Alley 
on Eastern Avenue, just on the other side of the District 
line, arriving at approximately 12:15 a.m. (Tr. 311). There 
Butler spoke to a friend of his named Rodney Haskins. 
Mr. Haskins corroborated this episode, relating that he 
remembered the evening because he had bowled his high 
series on that occasion (Tr. 344). 

The group left the bowling alley at approximately 12:30 
and repaired to the apartment of a friend named ‘‘Snow- 
ball’? at Third and V Streets, N.E., arriving at approxi- 
mately 12:45 (Tr. 296, 300). There they all ‘‘indulged in 
drugs’’ which Snowball had provided (Tr. 233). They left 
Snowball’s at approximately 1:30 a.m. (Tr. 233, 300) and 
were proceeding to ‘‘Tiny’’ Butler’s house when the police 
stopped them. 

They all related that the car had been in an accident sev- 
eral days earlier, as a result of which the license plate could 
not be affixed to the car in the usual place and had instead 
been displayed in the rear window of the car (Tr. 204, 278). 


The Post-Trial Hearing 


Appellant and co-defendant Butler made a motion for a 
new trial on the ground that Mr. Mayfield Irick, Sr., one of 
the jurors in the case, was acquainted with Butler.‘ Butler 
testified at the hearing on the motion that he was a friend 
of Mayfield Irick, Jr., and that from 1963 to 1969 he often 
visited the Irick home. Approximately once a week during 
this time he saw Mr. Irick, Sr. (Tr. 417). At his trial, how- 
ever, he did not recognize Mr. Irick, who was ‘‘just another 
man on the jury’’ to him (Tr. 425-426). On the evening of 


6In the headnote to his argument (Brief, p. 12) appellant asserts that this 
juror also knew the defense witness George Howard, but he docs not discuss 
this further. Defendant Butler had assumed that Howard was known to Mr. 
Irick, Sr., on the basis that ‘‘one time I was there [at the Irick home] and 
that Mr. Howard came in and he went up there more than I did’’ (Tr. 435). 
Mr, Irick, Sr., testified that he did not know Howard and had never seen 
him prior to the trial (Tr. 464). 
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the second day of the trial he learned through a chance 
conversation with Sam Irick, the younger brother of his 
friend Mayfield Irick, Jr., that Mr. Trick, Sr., was on his 
jury (Tr. 420). He did not inform his counsel of this fact 
until after ‘“‘they slammed the door of the District Jail’’ 
(Tr. 433). 

Samuel Irick testified that to his knowledge his father 
and Butler might have met a total of three times and had 
never conversed (Tr. 445). On the first night of the trial his 
father had asked him if he knew someone named Charles 
Butler. When he replied that he did, his father stated that 
he was then serving on Butler’s jury. No further conversa- 
tion ensued (Tr. 449). In the late afternoon of the second 
day of the trial, Butler had called to Samuel Irick from the 
street to come over to talk. Butler initiated the conversation, 
asking Sam if he knew that his father was on Butler’s jury. 
He then asked Sam to talk to his father ‘‘to give me a little 
slack,’ which Sam refused to do (Tr. 447). 

Mayfield Irick, Sr., related that when he was called as a 
juror, and during the voir dire examination, he did not 
recognize the defendant Butler (Tr. 459).? About three 
hours after he had been seated as a juror, he began to 
realize that he might have seen Butler before (Tr. 460). 
His suspicions were confirmed when his son Sam told him 
that evening that he knew Charles Butler. Mr. Irick, Sr., 
recalled having seen Butler approximately three or four 
times at his house, but he had never conversed with him 
(Tr. 461). He had not seen him in three or four years 
(Tr. 462). When the jury began its deliberations, Mr. Irick, 
Sr., had informed the other jurors that he knew Butler from 
being with his son (Tr. 463). The only response from the 
other jurors was to the effect that this was all right and that 
he still had to give his verdict (Tr. 467). He had never 
heard anything bad about Butler and had no ill feelings 
toward him in any way (Tr. 468). 


7 He had never acen this appellant prior to the trial (Tr. 458). 


6 


ARGUMENT 


I. The trial court did not err in refusing to grant a mistrial 
when the prosecutor cross-examined defense alibi wit- 
nesses on their activities at the time in question, where 
those activities consisted in part of a session of drug- 
taking. 


(Tr. 227, 233, 278, 300, 303, 328) 


Appellant complains that the trial court erred in not 
granting his motion for a mistrial on the ground that he was 
prejudiced when evidence of narcotic activity was placed 
before the jury. 

The context in which this evidence came in may be briefly 
summarized. The first witness for the defense was appellant. 
He related that the group decided to go to Snowball’s 
after they left the bowling alley because ‘‘someone first 
said something about dope”’ (Tr. 227). The prosecutor then 
elicited, without objection, testimony that the group had 
bought and indulged in drugs at Snowball’s (Tr. 233). The 
next defense witness, George Sullivan, related on direct ex- 
amination that the group had ‘‘fooled around with drugs”’ 
(Tr. 278) at Snowball’s. The prosecutor on cross-examina- 
tion asked about the amount of drugs purchased, but the 
trial court stopped him (Tr. 298). At the bench the prosecu- 
tor requested that he be allowed to inquire concerning the 
money used to purchase the drugs. Appellant’s counsel then 
moved for a mistrial, but he did not press his motion when 
informed that his client had initially brought in the evidence 
of drug-taking (Tr. 299). The prosecutor then continued his 
cross-examination in other areas. On redirect examination 
defense counsel asked Mr. Sullivan how much money was 
taken from him at the precinct and if it was his own money 
(Tr. 303). The prosecutor then inquired on recross regard- 
ing the money used to purchase the drugs and was told that 
Mr. Sullivan received his on credit (Tr. 305). The court 
refused to allow the prosecutor to inquire concerning the 
amount of drugs taken (Tr. 306). After Mr. Sullivan was 
excused, the prosecutor contended at the bench that this evi- 
dence was relevant in determining the witnesses’ ability to 
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observe and to recall the events concerning which they testi- 
fied (Tr. 307). The next defense witness, George Howard, 
was then asked, without objection, what drugs were taken 
and whether he was high when he left Snowball’s (Tr. 328). 
No questions were asked of the final defense witness, the 
defendant Butler, concerning the narcotic activity. 

This evidence, was submit, was clearly relevant and ad- 
missible. Four defense witnesses testified as part of the 
alibi defense that they were at Snowball’s apartment in the 
early morning of April 17, 1970, arriving at approximately 
12:30 to 12:45 am. (Tr. 300). The robbery victim did not 
state the time of the robbery other than to indicate that it 
took place after he had left work at midnight and while he 
was waiting for his second bus on the way home. The look- 
out was first broadcast at 12:30 a.m. The accuracy of the 
alibi witnesses’ testimony was obviously crucial. 

Once the defense chose to introduce evidence of the visit 
to Snowball’s, the activities occurring there were open to 
cross-examination. As the Supreme Court has stated: 


The witness having sworn to an alibi, it was perfectly 
competent for the government to cross-examine him as 
to every fact which had a bearing upon his whereabouts 
upon the night of the murder, and as to what he did and 
the persons with whom he associated that night. Fatz- 
patrick v. United States, 178 U.S. 304, 315 (1900). 


Nor can the fact that the alibi consists, in essence, in crimi- 
nal activity elsewhere bar cross-examination as to that 
activity. In Hood v. United States, 125 U.S. App. D.C. 16, 
365 F.2d 949 (1966), the defense brazenly put on an alibi 
witness who testified on direct examination that the de- 
fendants were in his apartment at the crucial time. The 
prosecutor on cross-examination elicited the fact that at 
that moment the defendants had robbed the alibi witness at 
gunpoint and had left running. This Court observed: 


When the defense sought to use that very incident for 
alibi purposes, the Government was free to develop any 
facts about it which tended to make it unavailable as 
an alibi. Id. at 18, 365 F.2d at 951 (emphasis added). 
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In the case at bar the prosecutor cross-examined each de- 
fense witness at length on all aspects of the alibi. His ques- 
tions concerning the activities at Snowball’s consumed a 
minute portion of each of his cross-examinations. Testi- 
mony regarding the narcotic activity was repeated because 
four separate defense witnesses referred to it. The prosecu- 
tor opined to the trial judge, correctly in our view, that 
evidence of drug intoxication was highly relevant to the 
credibility of the alibi witnesses and to their knowledge and 
recall of the critical times involved. See 98 C.J.S. Witnesses 
§ 467 (1957), and cases cited therein. The trial court, in the 
exercise of its discretion, carefully limited any detailed 
portrayal of the incident.* Appellant, we submit, cannot be 
heard to complain of a carefully limited cross-examination 
on an activity which he raised initially as an integral part 
of his defense. 


II. The trial court’s questioning of one defense witness was 
not prejudicial to appellant and was not indicative of 
any bias on the part of the court. 


(Tr. 351-353 ; I-Tr. 411-412, 439) ° 


Appellant, in a sweeping attack on the trial court, asserts 
that it ‘‘exhibited a biased and preconceived opinion of the 
guilt of appellant Cook which unduly prejudiced his rulings 
on evidence and caused it to inject itself into the Trial by 
its examination of a key defense witness on a significant 
matter not raised on direct or cross-examination to the det- 
riment of the appellant Cook, thus requiring a reversal.’’ 
(Brief, pp. 9-10.) He advances a twofold basis for this at- 


8 The only testimony of any detail which was allowed was the witness 
Thomas’ testimony that the group had messed around with a little bit of 
‘theroin and reefer’’ and that he was ‘‘not exactly’’ high when he left the 
apartment. Particularly in view of the wholly ambiguous statements vol- 
unteered by defense witnesses, we fail to perceive that this clarifying testi- 
mony is in any way prejudicial. It was clearly admissible insofar as it 
affected the witnesses’ ability to observe and recall the events to which they 
testified. 

® That portion of the transcript covering the charge to the jury and the 
verdict is numbered in sequence with the same numbers as the motion for a 
new trial. The charge and verdict will be referred to as ‘‘I-Tr.?’. 
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tack: the trial court’s two-page questioning of one defense 
witness, and the trial court’s remark made after the jury 
returned its verdict that it strongly suspectd that the rob- 
bery was the result of the use of narcotics. Neither of these 
incidents offers any support for his contention.” 

The principles applicable to the trial court’s questioning 
of a witness are clear. A trial judge is not a mere moderator. 
Quercia v. United States, 289 U.S. 466, 469 (1933) ; United 
States v. Wyatt, 143 U.S. App. D.C. 136, 442 F.2d 858 
(1971) ; United States v. Barbour, 137 U.S. App. D.C. 116, 
420 F.2d 1319 (1969); Jackson v. United States, 117 US. 
App. D.C. 325, 329 F.2d 893 (1964). He is entitled ‘‘to make 
proper inquiry of any witness when he deems that the ends 
of justice may be served thereby and for the purpose of 
making the case clear to the jurors.”’ United States v. Bar- 
bour, supra, 137 U.S. App. D.C. at 117-118, 420 F.2d at 1320- 
1321 (footnotes omitted). In reviewing his actions this 
Court should examine the entire record in order to “onard 
against the magnification on appeal of instances which were 
of little importance in their setting.’’ Glasser v. United 
States, 315 U.S. 60, 83 (1942). 

In the instant case the witness Haskins testified on De- 
cember 15, 1970, about two separate conversations with 
defendant Butler on the evening of April 17, 1970, at the 
Riggs Bowling Alley. He had been bowling regularly on 
Monday, Tuesday and Thursday evenings at the same time. 
He was able to recall the substance of each conversation as 
well as his bowling score and other specifics of his bowling 
performance on that evening. The trial court asked the wit- 
ness several questions about another evening at the bowling 
alley, obviously aimed at testing his memory, and the wit- 
ness responded with detailed answers (Tr. 351-353).% Ap- 


20The remark made after the jury verdict obviously did not prejudice 
appellant. We likewise fail to see wherein it indicates any bias on the part 
of the trial court. The jury had found the defendants guilty of armed 
robbery, and there had been testimony from the defense concerning the use 
of narcotics at the time of the robbery. The remark, we submit, was more 
indicative of the court’s perception of demonstrated facts than it was of 
any bias on its part toward appellant. 


11 While we recognize that this Court has rejected any quantitative ap- 
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pellant concedes the difficulty of discerning the court’s 
intent from a cold record. We recognize the same difficulty, 
for this record could just as well support the inference that 
the trial court’s questions enhanced this witness’ stature 
in the eyes of the jury when he responded with detailed 
recollections and with no hesitation. Certainly there is abso- 
lutely no indication that the trial court’s questions were 
indicative of his opinion of the facts of the case.” 

This Court has on two occasions specifically upheld re- 
markably similar questioning by a trial judge. In United 
States v. Barbour, supra, the judge had questioned the de- 
fendant’s alibi witnesses about their ‘‘familiarity with ap- 
pellant’s employment, the type of motor vehicle he drove, 
and the times at which he allegedly arrived at and departed 
from the witnesses’ house.’’ 137 U.S. App. D.C. at 117 n.7, 
420 F.2d at 1320 n.7. In Roberts v. United States, 109 U.S. 
App. D.C. 75, 284 F.2d 209, cert. denied, 368 U.S. 863 (1961), 
the trial court questioned a defense alibi witness after ex- 
tensive cross-examination by the prosecutor. This Court 
found no error, stating: 


The trial court here sought to test the accuracy of the 
witness’s memory by inquiring about her activities 
during the day prior to the attack, and thus to aid the 
jury in its determination of the witness’s reliability and 
credibility. 109 U.S. App. D.C. at 76, 284 F.2d at 210. 


The questions of the trial court here were similarly in- 
tended and were, we submit, equally free from error. 


It. The trial court properly denied appellant’s motion for 
anew trial. 


(Tr. 409-479) 


Appellant, citing no authority, baldly asserts that his 
‘‘[rJight to an impartial jury is impaired where a juror 
proach to this problem, United States v. Wyatt, supra, 143 U.S. App. D.C. 


at 138, 442 F.2d at 860, we note that the only questioning of which appellant 
complains consumed two pages out of a 440-page transcript. 


22'The trial court carefully cautioned the jurors against inferring any 
such indication on its part (I-Tr. 411-412). 
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knows the defendant or a witness”’ (Brief, p. 14). This over- 
broad statement is not the law. Swallow v. United States, 
307 F.2d 81 (10th Cir.), cert. denied, 371 U.S. 950 (1962) ; 
see Carpenter v. United States, 69 App. D.C. 306, 100 F.2d 
716 (1938).** Even if it were the law, it would be inapposite 
here.* The mere passing acquaintance which was shown to 
exist in this case between the juror and this appellant’s co- 
defendant does not constitute a logical reason for presum- 
ing that appellant was prejudiced. 

Even if it could be said that a presumption of prejudice 
existed in this case, the evidence adduced at the hearing on 
the motion amply rebuts it. Mr. Irick, Sr., related that he 
had seen Butler three or four times and had not seen him at 
all in the past several years. He had never conversed with 
him and had no ill will towards him. The trial court did not 
improperly rely on this juror’s testimony alone in finding 
no prejudice. Ryan v. United States, 89 U.S. App. D.C. 328, 
330, 191 F.2d 779, 781 (1951), cert. denied, 342 U.S. 928 
(1952). That the acquaintance was extremely slight was 
corroborated by the testimony of Samuel Trick and by the 
mutual failure of Mr. Irick, Sr., and the defendant Butler 
to recognize each other at the beginning of the trial. This 
circumstance also tends to confirm Mr. Trick’s testimony 
that he was not untruthful in his responses to the questions 
on voir dire.** Surely here as in Ryan, supra, ‘¢the question 
of bias or prejudice was susceptible of an intelligent judg- 
ment by the trial judge on the evidence adduced upon the 
hearing on the motion, and [this Court is] not warranted in 
overturning his conclusion.”’ 89 U.S. App. D.C. at 332, 191 
F.2d at 783. 


13In Carpenter this Court stated: “<[T]he fact that a juror may know 
counsel is not of itself sufficient ground to challenge him for cause. Nor is 
the fact that a juror was involved with counsel in tigation a sufficient 
ground.’? 69 App. D.C. at 307, 100 F.2d at 717. 


14Mr, Irick, Sr., the juror complained of, did not know this defendant 
(Tr. 454) and did not know any defense witnesses. See note 6, supra. 


15 The cases relied on by appellant involve untruthfal answers or deliberate 
concealment by jurors. It is clear that there is no error where the relationship 
is not realized until mid-trial. Carpenter v. United States, supra, at 307, 100 
F.2d at 717. 
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CONCLUSION 


WueEnerore, appellee respectfully submits that the judg- 
ment of the District Court should be affirmed. 


THomas A. Fiannery, 
United States Attorney. 


Joun A. Tzrry, 
Lzonarp W. Bexrer, 
Assistant United States Attorneys. 
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